
What’s the Difference Between Mediation and
Arbitration?

Alternative dispute resolution (ADR) offers a more efficient and cost-effective way to resolve legal
disputes outside of traditional court proceedings. In this article, we'll explore the importance of ADR
and how it can benefit homeowners and builders in NSW, Australia. Specifically, we'll compare two
popular forms of ADR - mediation and arbitration - and explain the key differences between them.

What is Mediation?

Mediation is a form of alternative dispute resolution (ADR) where an independent third party
facilitates the negotiation between disputing parties. This can be done through a court order, a
contractual agreement, or through mutual consent. Unlike litigation, where a member or judge
makes the decision, in mediation, the parties themselves decide on the outcome.

The role of the mediator is to assist the parties in reaching a mutually acceptable resolution.
Mediators do not take sides, nor do they make decisions for the parties involved. They may
suggest options, provide information, and help parties identify areas of agreement and
disagreement.

Mediation is often a faster, less expensive, and less formal process than litigation, making it
suitable for resolving many types of disputes.

Advantages of Mediation

Mediation has numerous advantages over litigation and arbitration.

1. It is generally quicker and less expensive than traditional legal proceedings.
2. Mediation is confidential, meaning that the details of the dispute and the resolution are not

made public.
3. The parties have greater control over the outcome of the dispute, as they are directly

involved in the negotiation and decision-making process.
4. Mediation can often preserve relationships between parties, which is especially important in

disputes that arise in ongoing business relationships.

While there is no guarantee of success, the benefits of mediation have led to its growing popularity
among homeowners and builders alike, saving them both time and money.



What is Arbitration?

Arbitration is a form of alternative dispute resolution where an impartial third party, known as an
arbitrator, makes a binding decision. It is a process outside of the court system and can be ordered
by the court or agreed upon by the parties involved. The arbitrator reviews the legal rights of each
party and hears both sides of the dispute before making a decision. Unlike mediation, arbitration
results in a binding decision that is enforceable by law.

Arbitration is suitable for a wide range of disputes, including commercial, construction, and
consumer disputes. It can be more formal than mediation, but is still generally less formal and
more cost-effective than traditional litigation.

In addition, the parties have more control over the selection of the arbitrator and the process.
However, like any legal process, there may be instances where the arbitration process can take
longer than expected depending on the complexity of the dispute. Overall, arbitration offers a
quicker and less costly alternative to litigation while still providing a binding decision.

Advantages of Arbitration

Arbitration offers several advantages over traditional litigation, including:

1. Finality and certainty
2. Expertise of arbitrators
3. Flexibility, and confidentiality

With arbitration, parties can expect a quicker and more efficient process compared to court trials,
and can have hearings, pleadings, and cross-examinations, much like in a traditional court
process.

The arbitration process can be done voluntarily or if it is included in the agreement in the contract.
In addition, arbitration can be less expensive compared to litigation, making it an attractive option
for those who want to resolve their disputes without incurring high legal costs.



What is the Difference between Mediation and Arbitration?

Mediation and arbitration are two different methods of alternative dispute resolution.

Mediation involves a third-party mediator who facilitates a negotiation between the disputing
parties to help them come up with a mutually acceptable agreement. The mediator's role is to
guide the parties towards a resolution without taking sides or making any decisions for them. On
the other hand, arbitration is a more formal process where a third-party arbitrator makes a final and
binding decision on the dispute. The parties present their case to the arbitrator, who then makes a
decision that both parties are required to abide by.

The differences between mediation and arbitration lie in their process, outcome, and the role of the
parties involved.

Mediation is less formal and flexible, while arbitration is more structured and has a final and
binding outcome. The parties have greater control over the outcome in mediation, while in
arbitration, the decision is made by the arbitrator.

When choosing between mediation and arbitration, it is essential to consider factors such as the
nature of the dispute, the parties' relationship, and the desired outcome. If the dispute involves
complex legal issues or a significant amount of money, arbitration may be a better option. If
preserving the relationship between the parties is crucial, mediation may be a better fit. Ultimately,
it is up to the parties to decide which method is best suited to their needs.

Who Can Assist With Mediation and Arbitration?

There are professionals who can assist with mediation and arbitration, such as trained mediators
and arbitrators who specialise in resolving disputes. These professionals must have specific
qualifications and training to be able to facilitate the ADR process effectively.

For example, mediators must be impartial and able to communicate effectively, while arbitrators
must have a deep understanding of the law and be able to make binding decisions. To find a
mediator or arbitrator, one can consult with a building and construction lawyer or contact an ADR
organisation that provides a list of qualified professionals.



What is the Role of Building Lawyers in Mediation and
Arbitration?

Building lawyers play a crucial role in assisting their clients during mediation and arbitration. They
can provide legal advice and help clients understand the legal process involved in ADR. Building
lawyers can also represent their clients during the ADR proceedings and assert their rights and
interests.

It's important to have legal representation in ADR to ensure that your rights are protected and your
interests are asserted properly. Building lawyers can also help prepare their clients for ADR by
providing them with information about the process, their rights and obligations, and possible
outcomes. With the help of a building lawyer, clients can approach mediation and arbitration with
confidence, knowing that they have someone to guide them through the process and protect their
interests.

How can Contracts Specialist Help with Mediation and
Arbitration?

Contracts Specialist is a Sydney-based law firm with expertise in building and construction law. Our
team can provide valuable assistance in mediation and arbitration processes. We can help you
draft and review ADR clauses in your contracts to ensure that they are enforceable and offer you
the best protection.

Our principal lawyer, John Dela Cruz, has over 10 years of experience in building disputes,
construction contracts, security of payments, and strata law. You can rely on us to provide you with
the right legal advice and representation. If you find yourself in a potential building dispute, do not
hesitate to contact Contracts Specialist for help.


