
Liquidated Damages in Construction Contracts

Liquidated damages are crucial in construction contracts, as they specify the predetermined
amount payable by the responsible party in case of delay or contract breach. Understanding this
clause is crucial in avoiding penalties and disputes. Seek expert legal advice from a Building and
Construction lawyer to protect your interests.

What are Liquidated Damages?

When it comes to contracts, there are two types of damages that parties may encounter: liquidated
damages and unliquidated damages.

Liquidated damages are predetermined amounts of compensation that are agreed upon by both
parties at the time of contract formation, in the event that one party breaches the contract. On the
other hand, unliquidated damages are not predetermined and require proof of actual damages
incurred by the offended party.

Liquidated damages clauses are beneficial for both parties in a contract. For the party seeking
performance, liquidated damages ensure that the other party is incentivised to complete their
obligations on time. For the party performing, liquidated damages provide a degree of certainty as
to the potential cost of any delays or other breaches.

For instance, in construction projects, delays can result in financial losses for both parties. A
liquidated damages clause can specify the amount of damages that the contractor will have to pay
the client if the project is not completed on time, providing certainty for both parties.

It is important to note that not all breaches of contract warrant liquidated damages, and courts may
not enforce an unreasonably high amount of liquidated damages. It is essential to understand
when and how to use liquidated damages clauses to avoid any disputes or legal issues.

Liquidated Damages vs. Unliquidated Damages

The difference between liquidated damages and unliquidated damages lies in the time when it is
set. Liquidated damages are amounts set prior to the signing of the contract. On the other hand,
unliquidated damages are amounts impossible to foresee before construction starts.

Another key difference of these damages is the necessity of proving its validity in court. Since
liquidated damages are pre-determined, there is no need to prove that it happened because it is a
certainty. But for unliquidated damages, you would need to show solid proof before recovering
compensation.
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Putting a contract clause on liquidated damages provides some sort of security, but unliquidated
damages make room for unforeseen circumstances. So, including this clause would require a good
grasp of what is to come for the construction project.

Contract Clauses on Liquidated Damages

When it comes to construction contracts, liquidated damages clauses are crucial. These clauses
specify the predetermined amount of damages that a party will have to pay if they breach the
contract.

Here are some of the different types of liquidated damages clauses that may be included in
contracts:

● Time-based: This type of clause specifies a certain amount of damages to be paid for
every day or week that the completion of the project is delayed beyond the agreed-upon
date.

● Performance-based: This type of clause specifies a certain amount of damages to be paid
if the completed project does not meet certain performance standards.

● Maximum damages: This type of clause specifies a maximum amount of damages that
can be paid, even if the actual damages incurred are higher.

It is important to carefully analyse and understand the liquidated damages clauses in a contract
before signing it. Look for any ambiguity or vague language, as these can be used against you in
case of a building dispute.

If you find that the liquidated damages clause is too harsh or unfair, you can negotiate with the
other party to modify or remove it. It is also recommended to seek legal advice to ensure that your
rights are protected.

Remember, the goal of a liquidated damages clause is to provide certainty and predictability in
case of a breach. As such, it is crucial to ensure that the clause is well-drafted and clearly
understood by both parties.

Why Take Note of Possible Liquidated Damages?

You should take note of a liquidated damages contract clause as a preventive measure for any
construction delay or contract breach that may arise. It gives some sort of financial assurance to
the builder or the homeowner should the contractor mess up.

It pushes the contractor to do their work properly, prompting them to render their services skillfully
and on schedule. This also serves as a measure for both parties to follow the contract properly, or
else pay extra. The party who commits contractual breach should take responsibility for the other
party’s inconvenience.

So, it’s important to take into consideration what can happen during construction, and note the
possible cost of any potential risk.

https://www.contractsspecialist.com.au/services/building-dispute-lawyer-sydney/
https://www.contractsspecialist.com.au/articles/importance-of-construction-contracts/
https://www.contractsspecialist.com.au/articles/statutory-warranties-nsw/


Dealing With Liquidated Damages

If you find yourself in a situation where you may be liable for liquidated damages, there are steps
you can take to deal with the situation. Firstly, it is important to carefully review the contract and
understand the terms and conditions of the liquidated damages clause. This will help you
determine your obligations and potential liabilities.

To minimise the impact of liquidated damages on your business or finances, you can take steps to
prevent delays or breaches. This can include proactive project management, ensuring that all
necessary permits and certifications are in place, and avoiding unnecessary variations to the
project scope.

If you receive a letter of demand for liquidated damages, it is important to respond in a timely and
professional manner. You may wish to seek legal advice to ensure that you are complying with
your contractual obligations and protecting your interests.

In the event of a dispute related to liquidated damages, seeking legal advice can also be helpful. A
lawyer can help you negotiate a resolution or represent you in court if necessary. It is important to
act quickly and decisively to protect your rights and minimise the impact on your business.

Importance of Considering Possible Liquidated Damages

When entering into a contract, it is important to carefully consider any possible liquidated damages
clauses that may be included. Ignoring these clauses can lead to significant risks for both parties
involved in the contract.
Not paying attention to liquidated damages clauses can result in financial consequences for the
party who breaches the contract. This could include paying additional costs or damages to the
other party, which can be a substantial amount of money.

For example, if a contractor fails to complete a construction project on time, they may be
responsible for paying liquidated damages to the homeowner or builder. These damages can be
significant, especially if the project is delayed for an extended period of time.

It is important to remember that liquidated damages clauses are included in contracts as a
preventive measure for any potential delays or breaches. They serve as a financial assurance to
ensure that the contractor will fulfil their obligations properly and on time. By considering possible
liquidated damages beforehand, both parties can avoid potential disputes and ensure that the
contract is fulfilled as agreed upon.

Get Help With Liquidated Damages

Understanding liquidated damages and being aware of liquidated damages clauses in contracts is
crucial in the construction industry to avoid financial losses, legal disputes, and project delays, and
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seeking the help of legal experts such as Contracts Specialist can provide valuable guidance and
support in making informed decisions and enforcing rights in case of disputes.

Contracts Specialist can help you make a wise decision on whether or not you should include a
liquidated damages clause in your contract or not. Our construction lawyer can help you go over
your construction contracts, including contract clauses that you should and should not include. We
are happy to help you make better decisions that will lead to the success of the construction
project.

We can also help you enforce your rights in claiming liquidated damages, whether in tribunal or in
courts. We are very familiar with the legal processes in Fair Trading and NCAT as well as other
court proceedings, so you would be guided on what to do.

If you need help in reviewing your contract, book a consultation now.
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