
Contract Repudiation

Repudiation of a contract is a crucial concept in construction law, and it's essential for homeowners
and builders to understand its implications. In this article, we'll explain what repudiation of a
contract means and how it relates to breach, termination, and damages in construction contracts.
We'll cover the key aspects of repudiation, including what it is, how to identify it, and what to do if it
occurs.

What is Repudiation of a Contract?

Repudiation of a contract occurs when a party to the contract shows an unwillingness or inability to
perform substantial obligations under the contract. This conduct is often referred to as
renunciation. For instance, if a builder tells a homeowner that they will not complete work on the
agreed completion date or that they will not complete work as agreed, then they may be
repudiating the contract.

Contract Repudiation is considered a breach of contract because it goes against the fundamental
principle of a contract, which is to carry out the agreed terms. When a party repudiates a contract,
they are not fulfilling their contractual obligations.

As a result, the other party is entitled to terminate the contract and seek damages for any losses
suffered.
Repudiation of contract is not the same as termination, but it can lead to termination. Termination
can occur through contractual provisions or the common law right of termination for repudiation.

Is Repudiation a Breach of Contract?

You may breach a contractual provision of a contract. For example, the contract requires that one
person pays the other within 5 days. If the person fails to pay within 5 days, then the contract is
breached by the person who owes the money. The contract may provide the innocent party the
right to terminate the contract in such circumstance.
However, a repudiation of a contract often arises from breaches of the contract. The innocent party
may not have a contractual right to terminate under the contract. In such circumstances, the
innocent party may rely on common law right of repudiation to terminate the contract.
The events that give rise to a repudiatory right does not necessarily require the breach of contract.
It is necessary to have regard to the surrounding circumstances.

Is Repudiation the Same as Termination?

Repudiation is not the same as termination. Repudiation refers to the conduct or event that
enlivens the innocent party’s right to terminate the contract. It is common that the innocent party
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notifies the party whose conduct is repudiatory to rectify the repudiatory conduct. If the repudiatory
conduct is not remedied then the innocent party may terminate the contract.
The effect of termination of contract is to bring the contract to an end. So in effect, a person who
repudiates a contract may be exposed to the innocent party terminating the contract.
Often, the innocent party would be entitled to claim damages.

What Happens If You Accept Repudiation?

When a party accepts repudiation, the innocent party has the right to terminate the contract. The
termination results in the contract being deemed void at common law. It is not possible to sue for
repudiation specifically, but rather, one would bring a claim for breach of contract. Damages may
be available in such a claim, depending on the circumstances of the case.

Can You Sue for Repudiation?

It is not proper to say that you would sue or commence proceedings against somebody for
repudiation. The more appropriate approach would be to characterise the suing of the other person
or to bring proceedings for breach of contract.

How Do You Prove a Repudiatory Breach?

Is not a straightforward formula on whether or not conduct gives rise to a repudiatory breach.
Repudiation needs to be considered in the context of the particular time and events. If a person
intends to terminate for repudiation, the safer option would be to provide the at fault party as many
opportunities as reasonable as possible to rectify the breach. This is because repudiation has the
effect of terminating the contract.

If you fail to lawfully terminate the contract because the evidence does not constitute a repudiation
then the other party may accept your repudiation. That is, your unlawful termination gives rise to a
repudiation of the contract entitling the other party to terminate.
It is common that when a party terminates a contract, the other party replies with an acceptance of
repudiation response. This would leave the issue of who lawfully terminated the contract up to the
courts or tribunal to determine.

This is an important warning for any party who wishes to terminate a contract for repudiation.
If you purport to terminate a contract by relying on someone’s repudiation and it is found that you
have not done enough to establish that repudiation, then it is easy enough for the other party to
say that your conduct of purporting to terminate the contract is a repudiation of the contract.

What Are Repudiatory Damages?

Damages that arise from repudiation are typically direct damages. This is because when you
terminate for repudiation, you are likely not terminating based on a contractual term or contractual
right. But rather, you are terminating based on a common law right.
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Direct damages include any type of damage that immediately flows from the termination. For
example, for a homeowner, the damage would be the cost to complete the work in excess of the
contract price. An example for a builder or a contractor for direct damages is the cost incurred to
date plus their lost profit.

How Do You Identify and Respond to Repudiation of a Contract?

If someone is accusing you of repudiation or repudiatory conduct, then you should respond to the
allegations. If you fail to respond to the allegations, then you expose yourself to the other party
relying on your failure to properly respond as support and evidence of your repudiatory conduct.

If your conduct is not a repudiation but rather you invoking your interpretation of the contract, then
you should explain your conduct. You should explain the factual and legal grounds that you rely on
as your response. Taking these steps will help you mitigate a claim of repudiation against yourself.
-
How Does the Court Work Out Whether a Party Has Repudiated a Contract?
It can be a complex matter on determining whether or not a party has repudiated the contract.
There is high court authority that helps with understanding the principles and elements of
repudiation. However, because we are dealing with facts and events, it is not a formula where
one-size-fits-all.

The court will assess whether or not the repudiatory conduct is a breach of an essential term of the
contract, or a breach of a non-essential term but causing substantial loss or benefit; and a
renunciation of the contract. Of course, there may be multiple breaches which enliven more than
one of the three types of breaches.

Best Practices for Identifying and Responding to Repudiation of a
Contract

To identify repudiation of building contract, you should review the terms of the contract and assess
whether one party has clearly indicated they will not perform their obligations. If you suspect
repudiation, you should respond in writing and clearly state your interpretation of the contract and
the grounds on which you rely. If you fail to respond, it may be construed as evidence of your own
repudiatory conduct.

Courts consider various factors when determining if repudiation has occurred, such as whether the
conduct is a breach of an essential or non-essential term causing substantial loss, and whether
there is a renunciation of the contract. However, each case is unique, and the court will assess the
specific facts and events of the case.

For homeowners and builders, it is crucial to document all communication regarding the contract,
including any disagreements or disputes. Seek legal advice if you suspect repudiation or if you
receive a notice of repudiation. Prompt and effective communication can help mitigate the risk of
repudiation and avoid costly legal proceedings.



What Are Some Examples of Repudiation in a Construction
Contract?

Homeowner’s Right to Terminate
Some examples of repudiation include where a builder is significantly delayed with the work, where
builder is refusing to build the contract scope of work, and when the Builder demands payment for
more money then he is entitled to.

Builder's Right to Terminate
Some examples of repudiation where a builder may be able to terminate the contract is when the
owner notifies the Builder that the Builder must carry out more work and he is contractually obliged,
the Builder should charge less than he is contractually obliged, and when the owner conducts
themself in a manner that prevents the Builder from carrying out his contractual obligations.

Repudiation Advice
A contract specialist or a construction lawyer is able to assist homeowners, builders and
contractors to assess and advise whether or not there has been a repudiation of a contract. A
construction lawyer will also be able to prepare the appropriate notices including breach and
rectification notice, as well as, termination notice. Sending legal letters should be done by a person
who has experience with their letters being reviewed and determined by a court.

How We Can Help

Repudiation in construction contracts can be complex and may have significant legal and financial
consequences. It is important to identify and respond to repudiation promptly.
Homeowners and builders should seek professional assistance from a construction lawyer or
contract specialist to assess their rights and obligations and prepare the appropriate notices.
Taking action early can help mitigate damages and prevent further breaches

We are Contracts Specialist, a construction law firm with over 10 years of experience in handling
construction contract review, breach of contract, contract termination, and building and construction
disputes.

Our specialist construction lawyer can provide legal advice on your matter. Book a free
consultation with us today.
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