
Seeking Legal Advice for Disputes with Your Builder:
Your Options Under StatutoryWarranties

Building a home can be an exciting and fulfilling experience for homeowners. However, it can also
be a daunting and stressful one, particularly when disputes arise between homeowners and
builders regarding defects, incomplete works, and delays. Fortunately, under the Home Building
Act, homeowners in NSW have statutory warranties that protect them against defective and
incomplete building works. These warranties provide a level of protection and assurance to
homeowners that their builder is accountable for delivering quality workmanship and materials.
This article aims to provide homeowners with an understanding of statutory warranties under the
Home Building Act and their options when dealing with disputes. We will explore the roles and
responsibilities of builders and homeowners, the importance of builders' warranty insurance, and
how to seek legal advice to enforce their statutory warranties and contractual rights.

What are StatutoryWarranties under the Home Building Act?

Under the Home Building Act 1989 (NSW), homeowners are entitled to certain protections through
statutory warranties. These warranties require builders to ensure that their work is completed in a
proper and workmanlike manner, is suitable for the intended purpose, and meets all relevant
standards and codes. The warranties also require that all materials used be of good quality and
that the work is completed within a reasonable time. The statutory warranties apply for a certain
period after the completion of the building work and cover a range of issues, including defects,
incomplete work, and structural issues. Understanding these statutory warranties is important for
homeowners who may experience issues with their building work and need to seek legal advice to
enforce their rights.

Who is Held Liable for theWarranties under the Home Building
Act?

Under the Home Building Act, the builder is primarily responsible for the statutory warranties.
However, the builder's liability for the warranties is limited in certain circumstances, such as when
the homeowner causes damage to the property or if the defect arises from a cause outside the
builder's control. The builder is also not responsible for defects that result from the homeowner's
failure to maintain the property or if the homeowner makes alterations to the property without the
builder's consent.



In cases where the builder has gone out of business or is otherwise unable to rectify the defects,
homeowners can seek compensation through the Home Building Compensation Fund. It's
important for homeowners to understand who is responsible for the warranties to ensure that they
can take appropriate action if defects or incomplete work arise.

Understanding Your StatutoryWarranties and Contractual Rights

Under the Home Building Act, builders are required to provide statutory warranties to homeowners
for residential building work. These warranties cover a range of issues, including defects in
materials and workmanship, non-compliance with building codes and standards, and delays in
completing the work. In addition to these statutory warranties, homeowners also have contractual
rights under their building contract. It is important for homeowners to understand these warranties
and rights in order to protect themselves in case of any disputes with their builder. Homeowners
should review their building contract carefully and seek legal advice to fully understand their rights
and obligations. It is also important for homeowners to keep records of all communication and
documentation related to the building work.

Common Issues in Dispute with Builders Regarding Statutory
Warranties

Homeowners commonly experience disputes with builders over issues related to statutory
warranties under the Home Building Act. Some of the common disputes that arise include defective
or incomplete work, delays in work, non-compliance with building codes or regulations, use of
unsuitable materials, and poor quality workmanship. Additionally, disputes may arise over
variations to the work without proper consent or agreement, failure to obtain necessary permits or
approvals, and disputes over payment. It is important for homeowners to understand their
contractual and legal rights when disputes arise, as well as their options for seeking resolution.
Seeking legal advice can be helpful in determining the best course of action and ensuring that
homeowners' rights are protected under the law.

Seeking Legal Advice for Disputes with Your Builder

If you are facing disputes with your builder regarding statutory warranties and contractual rights,
seeking legal advice can help you understand your options and rights under the Home Building
Act. A construction lawyer can review your contract and identify any breaches by the builder.



They can also advise you on the best course of action to resolve the dispute, such as mediation or
court proceedings. A lawyer can help negotiate a settlement or represent you in court if necessary.
It is important to seek legal advice as soon as possible.

Your Options Under StatutoryWarranties

If you are experiencing issues with your builder, it is important to understand your options under
statutory warranties. The Home Building Act provides several options for homeowners to resolve
disputes with their builders. Here are some of your options:

Notice of Claim: If you identify defects or incomplete work in your new home, you must give your
builder written notice of claim within six years after the completion of the work. The builder then
has the opportunity to inspect and rectify the defect or incomplete work within a reasonable time.

Home Building Compensation Fund (HBCF): If your builder has become insolvent, has
disappeared, or has died, and you have a claim under a statutory warranty, you may be able to
make a claim under the HBCF.

Alternative dispute resolution: You may choose to resolve your dispute through mediation or
arbitration. Mediation is a voluntary and informal process where an independent mediator helps
you and the builder come to a mutually acceptable resolution. Arbitration is a more formal process
where an independent arbitrator makes a binding decision.

Court action: If you are unable to resolve the dispute through the above options, you may choose
to take legal action against the builder in court. It is important to seek legal advice before pursuing
court action.

Remember that you must act within the time limits set out in the Home Building Act, so it is
important to seek legal advice as soon as possible if you have concerns about your builder’s work.
If you have concerns about whether your builder has complied with their obligations under the
Home Building Act or your building contract, it is important to seek legal advice to understand your
options and protect your rights.

The Importance of BuildersWarranty Insurance

Builders warranty insurance, also known as home warranty insurance, provides protection for
homeowners in case their builder becomes insolvent or disappears, and they are left with



incomplete or defective work. It is compulsory for builders to provide home warranty insurance to
their clients for any residential building work valued over $20,000. Homeowners should ensure that
their builder has valid insurance coverage before signing any contracts.

In addition to providing financial protection, home warranty insurance can also give homeowners
peace of mind. If there are any issues with the building work, the homeowner can make a claim
against the policy to cover the cost of repairs or completion of the work. This insurance is
particularly important for homeowners who have invested a significant amount of money into their
home and cannot afford to pay for any unforeseen repairs or defects.

It is important to note that home warranty insurance only covers defects or incomplete work that is
covered by the statutory warranties under the Home Building Act. Homeowners should not rely
solely on this insurance to protect them from any issues that may arise during the building process.
They should also be familiar with their contractual rights and seek legal advice if necessary.

Builders warranty insurance is an essential protection for homeowners who are building or
renovating their homes. It provides financial protection and peace of mind in case the builder fails
to complete the work or provides defective work. However, it should not be the sole protection for
homeowners and should be combined with contractual rights and legal advice.

Statutory BuildingWarranty in NSW

In New South Wales, statutory warranties apply to residential building works under the Home
Building Act 1989. The Act requires that builders provide a statutory warranty for a period of six
years from the date of completion of the work.

Under this warranty, the builder is responsible for rectifying any defects or incomplete work that
arise within six years of the completion date. This warranty applies to both major and minor
defects.

If the builder refuses or fails to rectify the defects or incomplete work, the homeowner can make a
claim under the statutory warranty insurance policy. The policy is a form of insurance that builders
must take out before starting any residential building work over the value of $20,000. The
insurance policy provides cover for up to six years after completion of the work in the event that the
builder becomes insolvent, dies or disappears.



It is important to note that the homeowner is responsible for making a claim under the statutory
warranty insurance policy, not the builder. If the builder fails to provide the homeowner with a
certificate of insurance for the policy, the homeowner can report the builder to the NSW
Department of Fair Trading.

In summary, the statutory building warranty in NSW is an important protection for homeowners. It
ensures that builders are held responsible for defects and incomplete work for a period of six years
after the completion date. The statutory warranty insurance policy provides additional protection to
homeowners in the event that the builder becomes insolvent, dies or disappears.

Conclusion

it is crucial for homeowners to be aware of their statutory warranties and contractual rights under
the Home Building Act. It is important to identify and address any issues with their builder in a
timely manner to ensure that their dream home is built to the highest standards. Seeking legal
advice from a qualified construction lawyer can provide homeowners with the knowledge and
guidance they need to navigate through any disputes with their builder.

As a solicitor and construction lawyer with over 10 years of experience, I have assisted many
homeowners and builders in resolving disputes related to defective and incomplete building works,
delays, variations, and other issues. My experience has shown me that the most successful
outcomes occur when homeowners act proactively and engage legal advice early.

It is important for homeowners to understand their options and rights under statutory warranties,
and to consider the importance of builders warranty insurance when building their dream home. If
you are facing any issues or disputes with your builder, don't hesitate to seek legal advice to
ensure that you protect your rights and interests.

Remember, the process of building a home can be stressful, but with the right knowledge and legal
support, it can be a rewarding experience.


