
Importance of Documenting Defects During the
Liability Period

During the defects liability period, it is essential for builders to document any defects that arise in
the construction work. Proper documentation can help builders protect themselves from potential
legal disputes that may arise from defects that are discovered after the defects liability period has
expired. Documentation should include details such as the nature of the defect, its location, the
date it was identified, and any photographs or videos that can help illustrate the problem. By
documenting defects, builders can ensure that they are fulfilling their contractual obligations and
can avoid potential disputes and legal actions.

What is a Defects Liability Period?

A Defects Liability Period is a common feature in building contracts in Australia. It is a period of
time during which a construction contractor has an obligation to remedy any defects in the
construction work it has performed. This period typically ranges from one to two years after
practical completion has been reached. The Defects Liability Period can be beneficial for both the
principal and the construction contractor in managing their respective risks under the construction
contract.

For the principal, it provides comfort in knowing that the construction contractor has an obligation
to remedy any punch list items and defects that come to light during the period. It also ensures that
the construction contractor is incentivised to perform the works to the required standard as it will
not be entirely off the hook once practical completion has been achieved. For the construction
contractor, it means that payment of any final milestone or progress claim is not held up by minor
defects in the works as it has the ability to rectify these post-practical completion.

Why is Documenting Defects Important?

Documenting defects during the liability period is crucial for builders for several reasons. Firstly,
documenting defects allows builders to keep track of all defects that have been identified, giving
them a clear picture of what needs to be addressed during the liability period. This can help
builders to plan and schedule remedial work, ensuring that all defects are addressed within the
required timeframe.



Secondly, documenting defects can help builders to avoid disputes with clients. By keeping a
detailed record of all defects, builders can demonstrate that they have fulfilled their obligations
under the contract and that any defects identified during the liability period have been remedied.
This can help to prevent disputes from arising and can save builders time, money and reputational
damage.

Thirdly, documenting defects can help builders to improve the quality of their work. By analysing
the types of defects that are being identified, builders can identify areas where they may need to
improve their processes or procedures. This can help builders to reduce the number of defects that
are identified in future projects, improving their overall quality and reducing the risk of disputes.

Overall, documenting defects during the liability period is an essential part of the building process
for builders. It helps to ensure that all defects are identified and remedied within the required
timeframe, reduces the risk of disputes with clients, and helps builders to improve the quality of
their work.

Protecting Your Reputation

Documentation of defects during the liability period is not only important for legal reasons, but it
can also protect a builder's reputation. If defects are not properly documented, they can resurface
in the future and damage a builder's reputation, leading to decreased business opportunities.

By thoroughly documenting defects during the liability period, builders can demonstrate their
commitment to quality work and customer satisfaction. This documentation can also be used as
evidence in the event of any legal disputes, providing builders with an extra layer of protection.

Moreover, builders can also use this documentation to improve their processes and avoid similar
issues in the future. By identifying and addressing the root causes of defects, builders can improve
their workmanship, increase customer satisfaction, and protect their reputation in the long run.

Meeting Your Obligations

During the defects liability period, it's essential for builders to meet their contractual obligations to
rectify any defects that arise in their work. Failure to do so can result in potential legal action,
damages, and harm to the builder's reputation.



It's important to note that documentation plays a crucial role in meeting these obligations. Builders
should ensure that they document any defects identified during inspections or reported by the
homeowner. They should also provide a clear and detailed report of the remedial work they plan to
undertake, including timelines and any associated costs. Additionally, it's important to keep the
homeowner informed throughout the process, including progress updates and any changes to the
plan. By meeting their obligations and documenting the process thoroughly, builders can maintain
their reputation and ensure the satisfaction of their clients.

Avoiding Disputes

Avoiding disputes during the defects liability period is crucial for builders to maintain their
reputation and avoid legal issues. To minimise the risk of disputes, builders must ensure that all
defects are documented properly and communicated clearly to the client. Regular inspections of
the site during the liability period can help identify any defects early on, allowing for timely
rectification. Builders should also be proactive in addressing any concerns raised by the client and
maintain open communication channels. It is important to address defects in a timely manner and
to ensure that rectification works are carried out to the required standard. Builders should also
keep accurate records of all communications with the client and any rectification works carried out
during the defects liability period. By taking these steps, builders can avoid disputes and maintain a
positive reputation in the industry.

How to Document Defects

Proper documentation of defects is crucial during the defects liability period as it serves as
evidence of the issues that need to be addressed by the builder. Here are some steps to follow
when documenting defects:

1. Inspect the Property: The first step is to thoroughly inspect the property for any defects.
Walk through the property and note down any issues that you come across. It's important to
check every aspect of the property, including the walls, floors, ceilings, electrical systems,
plumbing, and fixtures.

2. Take Photos and Videos: After identifying the defects, take photos and videos of them. This
will serve as evidence of the issues that need to be addressed by the builder. Be sure to
capture the details of the defects, including the location, size, and severity.



3. Write a Defects List: Compile a list of all the defects that you have identified. The list should
include a description of each defect, its location, and the date it was identified. It's important
to be as specific as possible when describing the defects to avoid any confusion.

4. Notify the Builder: Once you have compiled a list of defects, notify the builder in writing of
the issues that need to be addressed. Provide the builder with a copy of the defects list,
along with the photos and videos that you have taken. It's important to keep a record of all
communications with the builder.

5. Follow Up: After notifying the builder of the defects, follow up to ensure that they are
addressed within the defects liability period. Keep a record of any actions taken by the
builder to rectify the defects.

By following these steps, builders can ensure that defects are properly documented and addressed
during the defects liability period. This can help to prevent disputes and ensure that the property is
delivered to the homeowner in a satisfactory condition.

Conducting Regular Inspections

Conducting regular inspections during the defects liability period is crucial for builders to ensure
that any defects or issues are identified and documented. These inspections should be conducted
at regular intervals, as well as after any major weather events or changes in environmental
conditions. By conducting these inspections, builders can identify any defects or issues early on,
allowing them to be rectified before they become more serious and costly to fix. Inspections also
help builders to demonstrate that they have fulfilled their obligations under the construction
contract and can provide evidence in the event of any disputes. It is important to document any
issues identified during these inspections in a defects log, including the date, location, description
of the issue, and any remedial action taken. By documenting all defects and issues, builders can
protect themselves against any potential claims for breach of contract or negligence.

Creating a Defects Register

Creating a Defects Register is a crucial step for builders during the Defects Liability Period. It is a
document that lists all defects identified during the construction process, including those identified
after practical completion.



A well-maintained Defects Register can help builders manage their contractual obligations to
remedy defects during the liability period, and it can also serve as evidence of the defects and the
builder's efforts to remedy them.

To create a Defects Register, builders should start by reviewing the construction contract to
understand their obligations and the defects liability period's duration. They should also determine
who will be responsible for maintaining the Defects Register and ensure that all parties involved
understand their roles and responsibilities. Builders should also establish a system for recording
defects, including the date, location, and description of each defect, and track the status of each
defect as it is addressed. Finally, builders should regularly review and update the Defects Register
to ensure that all defects are addressed within the defects liability period.

Taking Photographs and Videos

During the liability period, it's crucial to document defects through photographs and videos. These
can serve as concrete evidence of the issue's existence, making it easier to communicate with the
principal or homeowner. It's important to take clear and detailed photos or videos that show the
defect's exact location and extent. Make sure to date stamp each photo or video, and keep them
organised in a file or folder for easy access. By documenting defects through visual media, builders
can protect themselves against false claims and disputes while also ensuring they fulfil their
obligations during the liability period.

Recording Communications

Recording communications during the defects liability period is crucial in documenting the defect
identification and rectification process. Builders should maintain accurate and complete records of
all communications with the homeowner and any third-party contractors involved in the rectification
process. This includes email correspondence, written requests, site meeting minutes, and any
other relevant documentation. By keeping a clear record of all communications, builders can
ensure that they have evidence to support their actions and decisions in case of any disputes that
may arise. It also provides a transparent and accountable process for all parties involved.



What to Dowith the Documentation

Once you have documented the defects during the liability period, it's important to know what to do
with that documentation. The first step is to ensure that all defects have been properly recorded
and classified according to their severity. This information should then be shared with the relevant
parties, such as the principal, subcontractors, and any other stakeholders involved in the
construction project.

It's also important to create a plan of action for rectifying the defects. This plan should outline the
steps that need to be taken to address each defect, including who is responsible for the work, the
timeline for completion, and the estimated cost. It's important to keep track of any changes or
updates to the plan, and to communicate these changes to all relevant parties.

Documentation should also be kept for a period of time after the liability period has ended. This will
ensure that there is a record of all defects and their rectification, which may be useful in the event
of any future disputes or claims. It's important to store this documentation securely, as it may
contain sensitive or confidential information.

By properly documenting defects during the liability period and taking the necessary steps to rectify
them, builders can ensure that they fulfil their contractual obligations and maintain a good
reputation within the industry.

Organising the Documentation

Organising the documentation is crucial to ensure that defects are properly recorded and
addressed during the liability period. Builders should create a system to organise and store the
documentation, including defect notices, photos, and reports. They should also establish clear
protocols for how to manage and access the documentation, such as assigning a specific person
or team to handle it. By organising the documentation, builders can easily track the status of
defects, identify any recurring issues, and ensure that all necessary information is readily available
when it is time to remedy the defects.



Acting on the Defects

Acting on the defects during the defects liability period is crucial for builders in ensuring their
obligations are met and potential legal issues are avoided. Once defects have been identified and
documented, the builder must act promptly to rectify them within the timeframe specified in the
contract. Failure to do so could lead to the builder being in breach of contract, and potential legal
action being taken by the homeowner or developer. It is important for builders to keep
communication channels open and work collaboratively with the homeowner or developer to
ensure the defects are rectified in a timely and satisfactory manner.

Sharing the Documentation

Sharing the documentation is critical to ensure that all parties involved have access to the same
information. Builders should ensure that they share the documentation of defects with the principal,
relevant subcontractors, and any other relevant parties. This can help prevent any
misunderstandings or disputes about the defects and their rectification. The builder should also
keep a record of when the documentation was shared and who it was shared with. It is important to
note that sharing the documentation does not mean that the builder is accepting liability for the
defects, but rather, it is a way to facilitate the rectification process.

Conclusion

In conclusion, documenting defects during the liability period is a crucial step for builders to protect
their interests and ensure that they fulfil their contractual obligations. As a solicitor and construction
lawyer with over 10 years of experience, I have advised homeowners and builders on their
contractual and legal rights during the defects liability period. If you are a builder in need of legal
advice on this matter or any other construction law issue, do not hesitate to contact me. I represent
homeowners and builders in NSW, VIC, and QLD, Australia, and have extensive experience in all
courts of competent jurisdiction. Let me help you navigate the complexities of construction law and
protect your interests.


