
Role of Deposits and Retentions in Building Contracts

Building a new home or undertaking a renovation can be an exciting time, but it can also be
stressful, particularly when it comes to the legal aspects of the project. One of the most important
legal documents in any construction project is the building contract, which outlines the terms and
conditions of the agreement between the homeowner and the builder. However, building contracts
can be complex and confusing, and if the terms are not clear and concise, it can lead to disputes
and disagreements down the track. In this article, we'll explore some strategies for ensuring clarity
in your building contract, and provide tips for making sure your rights and obligations are clearly
defined from the outset.

What are Deposits in Building Contracts?

Building a home or undertaking a renovation project can be an expensive venture. In order to
secure a builder's services, it is common for a homeowner to pay a deposit. A deposit is a sum of
money paid upfront by the homeowner to the builder as a commitment to perform the work. In this
section, we will discuss the definition of deposits, the legal requirements for deposits, and the risks
and benefits of deposits for both homeowners and builders.

A. Definition of Deposits
A deposit is a sum of money paid by the homeowner to the builder at the beginning of a
construction project. This payment serves as a guarantee of payment for the builder's work and
materials. Deposits may be refundable or non-refundable, depending on the terms of the building
contract.

B. Legal Requirements for Deposits
In New South Wales, the law requires that deposits paid for residential building work not exceed
10% of the contract price. Additionally, builders must provide a written contract to the homeowner
before accepting any payment, including deposits. The contract must include a detailed description
of the work to be performed, the materials to be used, the cost of the work, and the timeframe for
completion. If the builder fails to provide a written contract, the homeowner has the right to
terminate the agreement and request a full refund of any deposits paid.

C. Risks and Benefits for Homeowners and Builders
Deposits can be a double-edged sword for homeowners and builders. On one hand, deposits
provide a level of security for the builder that the homeowner is committed to paying for the work.
This helps protect the builder from financial risk and ensures that the homeowner is serious about
undertaking the project.
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On the other hand, deposits can also be a risk for homeowners. If the builder fails to complete the
work or the quality of the work is subpar, the homeowner may find it difficult to recover the deposit.
This is why it's important for homeowners to carefully review the building contract and ensure that
the deposit terms are fair and reasonable.

In summary, deposits are an important aspect of building contracts. Homeowners should be aware
of their legal rights and obligations regarding deposits, while builders should ensure that they have
clear and concise deposit terms in their contracts to protect themselves and their clients.

What are Retentions in Building Contracts?

When entering into a building contract, it's important to understand the concept of retention. Here's
what you need to know:

A. Definition of Retentions
A retention is a sum of money that is withheld from the builder's payment until the completion of
the project. It's held as security against the builder's performance and to ensure that any defects
are rectified.

B. Legal Requirements for Retentions
The Building and Construction Industry Security of Payment Act 1999 (the SOP Act) regulates
retentions in New South Wales. The act sets out the legal requirements for retentions, including the
maximum amount that can be withheld and when it must be released.

C. Risks and Benefits for Homeowners and Builders
Retention can be beneficial for both homeowners and builders. For homeowners, it provides some
financial security in the event of defects or incomplete work. For builders, it can encourage them to
complete the project to a high standard. However, there are also risks involved, such as the
potential for disputes over the release of the retention amount. It's important to carefully consider
the risks and benefits before including a retention clause in a building contract.

Deposits vs. Retentions: Key Differences

When it comes to building contracts, deposits and retentions are two of the most common forms of
security used to protect the interests of both homeowners and builders. While they may seem
similar at first glance, there are some key differences between the two.

A. Purpose and Timing
Deposits and retentions have different purposes and are typically used at different stages of a
building project. To secure the builder's services and ensure they have a financial stake in the



project's success, the homeowner typically pays a deposit at the beginning of the project.
Retentions, on the other hand, are usually withheld by the homeowner from the final payment to
the builder to ensure that all work has been completed to a satisfactory standard.

B. Amount and Percentage
Another key difference between deposits and retentions is the amount and percentage of the funds
involved. Deposits are typically a smaller percentage of the total contract price, usually ranging
from 5% to 10%. Retentions, on the other hand, are typically a larger percentage, ranging from 5%
to 15% or more, and are often released in stages as the project progresses.

C. Release Conditions and Triggers
The conditions for releasing deposits and retentions differ. Deposits are usually released once
certain milestones have been achieved, such as the completion of a certain stage of the project or
the delivery of specific materials. Retentions, on the other hand, are often only released once all
work has been completed to the homeowner's satisfaction and any defects have been rectified.
It's important to understand the key differences between deposits and retention so that you can
choose the right option for your building project. By understanding the purpose, amount, and
release conditions for each, you can ensure that you are protected and that the project runs
smoothly for you and your builder.

Importance of Deposits and Retentions in Building Contracts

A. Protecting Homeowners and Builders
Deposits and retentions play a vital role in protecting homeowners and builders. For homeowners,
deposits ensure that the builder is committed to the project and has the necessary resources to
start the work. If the builder fails to fulfil their obligations, the homeowner can use the deposit to
hire a new builder or pursue legal action. Similarly, retention gives homeowners leverage over
builders to ensure that the work is completed to a satisfactory standard before releasing the final
payment.

For builders, deposits provide a level of financial security and assurance that the homeowner is
committed to the project. Retentions incentivize builders to complete the work to a high standard
and address any defects before receiving the final payment.

B. Minimising Risks and Disputes
Clear deposit and retention terms can help minimise risks and disputes between homeowners and
builders. Both parties are aware of their obligations and responsibilities, and there is a clear
framework for managing any issues that may arise during the project.



Without clear terms, disputes can quickly escalate and result in delays, legal action, and financial
losses. By outlining the deposit and retention requirements in the contract, both parties can avoid
misunderstandings and disputes and focus on completing the project successfully.

C. Ensuring Quality and Completion
Deposits and retentions can also help ensure the quality and completion of the work. Builders are
incentivized to complete the work to a high standard and address any defects before receiving the
final payment. This helps ensure that the homeowner is satisfied with the work and that the builder
is meeting their contractual obligations.

Similarly, deposits ensure that builders have the necessary resources to start the work and
complete it within the agreed timeframe. If the builder fails to meet their obligations, the
homeowner can use the deposit to hire a new builder or pursue legal action to recover any losses.
Overall, deposits and retention are critical components of building contracts that protect both
homeowners and builders and ensure that the work is completed to a satisfactory standard.

Legal Considerations and Best Practices for Deposits and Retentions

A. Compliance with Statutory Requirements
Various state and territory laws, as well as consumer protection legislation, regulate deposits and
retentions. It is important to comply with these legal requirements to avoid penalties and legal
disputes. Builders and homeowners should ensure their building contract complies with the
relevant statutory requirements for deposits and retentions in their jurisdiction.

B. Clarity and Transparency in Contract Terms
To avoid disputes, it is important to have clear and concise contract terms that accurately reflect
the agreement between the parties. The contract should specify the amount, timing, and conditions
for the release of deposits and retentions. Any special terms or conditions that apply to the
deposits and retentions should also be clearly outlined in the contract.

C. Documentation and Record-Keeping
Both builders and homeowners should maintain clear and accurate records of all payments,
including deposits and retentions, and any conditions for release. These records should be kept for
the duration of the contract and for a period after the completion of the project. This documentation
can be used as evidence in case of a dispute or legal proceedings.
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Managing Disputes and Non-Compliance with Deposits and
Retentions

Disputes and non-compliance issues can arise in building contracts, particularly with regard to
deposits and retentions. Some of the most common types of disputes include disagreements over
the amount or release of deposits and retentions, delays in the completion of the project, and
disputes over the quality of the work.

In order to manage these issues, it is important for homeowners and builders to have a clear
understanding of their legal rights and obligations. In cases where a dispute arises, the first step is
often to attempt to resolve the issue through negotiation or mediation. If this is unsuccessful, other
options may include arbitration or taking legal action through the courts.

It is also important for homeowners and builders to understand the potential consequences of
non-compliance with deposit and retention requirements. Failure to comply with these
requirements can result in legal action, penalties, and reputational damage for both parties.

Achieving Clarity and Fairness in Building Contracts

In conclusion, deposits and retentions are crucial components of building contracts that require
careful consideration and management. Homeowners and builders must balance their interests
and expectations, comply with legal requirements, and adopt best practices to minimise risks and
disputes. Seeking professional advice and using reliable resources can help ensure clarity and
transparency in contract terms and promote fair and equitable outcomes. As a construction lawyer
with extensive experience, I encourage readers to download our Building Contract Assessment
Checklist and use it as a valuable tool in their contract negotiations and management. Let us work
together to achieve clarity and fairness in building contracts and contribute to a thriving
construction industry in Australia.
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